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1. Introduction

A natural result of trade liberalisation is an increase in imports. But many trade agreements recognise generally that there are certain situations in which import liberalisation can be maintained only with difficulty due to resulting market distortions. Thus, trade agreements often contain “safeguard clauses” which allow for a suspension of tariff reduction commitments. This is to prevent situations in which governments caught in the dilemma of either accepting substantial trade distortions or withdrawing from the trade agreement in question choose the latter option and thus reduce the overall liberalisation level. Therefore, safeguard instruments are meant to enable a higher level of liberalisation. Furthermore, they are an exception from the general rules of trade liberalisation.
 

In the face of massive liberalisation and deregulation trends on the national, regional and multilateral level, civil society organisations stress the need for safeguards and demand the maintenance of political flexibility for a socially fair and sustainable development that preserves resources  The protection of values determined by society, such as the protection of consumer interests, labour rights, human rights, environment, food security, small farming production, cultivated areas and landscape, must not be subordinated to free trade.
 Or, positively formulated: A trade system oriented to support human development should give governments the flexibility to develop a policy commensurate to their national development needs and their special social, ecological and economic situation.
 The demand for effective safeguards results from the necessity of protection. 

Though there is a basic alliance of supporters for the introduction of safeguard instruments, these supporters pursue conflicting interests: one group wants to promote further liberalisation and the other group wants to limit, restrict or even prevent further liberalisation. Despite the support for safeguard instruments in principle, there are great differences concerning the scope and design of such safeguard instruments. Agreement on the given criteria is crucial for the effectiveness and quality of the safeguards in question.

2. From the GATT to the WTO: The History of Safeguard Instruments

The GATT (General Agreement on Tariffs and Trade) had passed through seven negotiation rounds before the Uruguay Round took place: Geneva (1947), Annecy (1948), Torquay (1950), Geneva (1956), Dhillon (1960-61), Kennedy (1964-67) und Tokyo (1973-79). The first six rounds focussed mainly on tariff reductions.

However, GATT Article XXVIII gives all members the opportunity to modify or take back commitments given to other members after three years. During the first 15 years of the GATT, “new negotiations” were the crucial safeguard instrument.
 Before 1963, each of the 29 members committed to tariff reductions under the GATT had initiated new negotiations at least once (110 new negotiations in total, 4 per member Country on average).
 And this is the main difference between the GATT and the WTO of today: WTO commitments cannot be reversed.

Additionally, during the same period members used GATT Article XIX, the so-called escape clause or safeguard clause, for that purpose. It allows faster adaptation, provided that the conditions for application are met (!) (see table 1.) In the event of a rapid increase in imports, the country can impose an import restriction, but must conclude a compensation agreement with its trade partners afterwards.

In the early 1960s, the formal use of the safeguard clause and new negotiations decreased in favour of so-called “voluntary” export restraint agreements (VER). During the 1970s VERs became a common instrument to control distorting imports. They did not comply with GATT rules, but they were compatible with the principle of reciprocity. Thus, they were more compliant with GATT rules than a unilateral measure would have been. In practice, however, VERs were used mostly by countries with great economic power to control imports from countries with less power.

In the late 1980s, antidumping measures replaced VERs as safeguard instruments. From the early 1990s to this day, they have been the main instrument for controlling distorting imports.

Before the Uruguay Round, these measures for restraining exports were of limited relevance for developing countries. The reason was that only a few developing countries had bound tariff lines under the GATT. Therefore, they could decrease their tariffs without violating GATT commitments!

3. Overview of Current WTO Safeguard Instruments
In a strict sense, the rules in the Antidumping Agreement and the Agreement on Subsidies and Countervailing Measures do not fall under “safeguard measures”. “The application of a safeguard measure does not depend upon "unfair" trade actions, as is the case with anti-dumping or countervailing measures. Thus, the import restrictions that are imposed on products of exporting Members when a safeguard action is taken must be seen, as we have said, as extraordinary.“
 Several safeguard measures are embodied in the WTO:

· GATT Art. XIX amended by the Agreement on Safeguard Measures from 1994: It applies to all products.

· Art. 5 of the Agreement on Agriculture (AoA): The safeguard measure can be applied only as a “protective tariff”, not as a quantitative restriction. The special safeguard regime is regarded as a temporary measure during the reform process according to AoA Art. 20.

· Art. 6 of the Agreement on Textiles and Clothing: The safety clause allows other member countries to limit imports from China. It will be applicable for 12 years after China’s accession to the WTO.

· GATS: Services are covered neither by the WTO nor the Agreement on Safeguard Measures, which are both part of the WTO regime for goods. The current GATS includes no safeguard clause. However, according to GATS Art. X the negotiation of such a clause has been planned. 

The table below gives an overview of the existing safeguard instruments in the WTO that are relevant for goods, and especially for agricultural products. In the next chapter these instruments will be further explained and evaluated in regard to their development policy relevance.

Table 1: Overview of existing safeguard instruments in the WTO

Provision
Art. VI Antidumping
ASCM/Art. XVI Subsidies
Art. XIX and Safeguard Measures
Special Safeguard Clause AoA

Evidence
* Evidence of dumping. Selling price abroad below normal level or below production costs plus administration, marketing, and overall costs and domestic profits.

*(impending) serious injury to a domestic industry sector 

* causal connection between dumped imports and injury 
* injury to a domestic industry sector or

* Ruin or reduction of benefits from concessions or 

* serious injury to a Member’s interests

* causal connection between subsidy and injury
* Import of a good in such excessive quantities or under such conditions … 

* (impending) serious injury to a domestic industry sector 

* unexpected development
* if quantity of imports exceed a trigger volume 

* if the price falls under a trigger price matching the reference price of the product in question in the years 1986-88 

Origin
application related to origin
application related to origin
application not related to origin
application not related to origin

Application of the Measure
* Antidumping duty for the product in question at the level of the antidumping margin or less 
* if possible remedy measures

* Countervailing duties at the level of the subsidy or less 
* to the extent required 

* quantitative restriction possible
* Imposition of an additional duty

Period of Validity
* as long as necessary to make dumping ineffective

* Termination after 5 years at the latest 
* as long as necessary to make harmful subsidies ineffective 

* Termination after 5 years at the latest


4 years, 8 years at maximum
Until the end of the year

Peace Clause

(expired end of 2003, end of March 2004 at the latest)
Exception in case of Annex II AoA; otherwise not, if evidence of serious injury and the exceeding of obligation exists
Exception in case of Annex II AoA; otherwise not, if evidence of serious injury and the exceeding of obligation exists
No application
No application

Special and Different Treatment for Developing Countries
* Developed countries should take into account the special situation of developing countries 

* Examination of helpful remedies prior to application of antidumping measures 
* Subsidies dependent on export volume

 * Reduction within 8 years for all countries not classified as LDC and with a per capita GNP > US$1000 

* increase of export subsidies is prohibited 
* No safeguard measure targeting developing countries, if import share of the product in question is < 3% or developing countries < 3% and all developing countries < 9%

* Maximum period of validity  = + 2 years
None, in fact only few developing countries can apply the SSC

Remarks
Antidumping measures in favour of a third party possible
According to Art. 3 ASCM there is an exception to the provisions  in the AoA in regard to illegal subsidies

* Additional duty must not exceed the level of the duty imposed in the related year by more than one third 

* Condition = member country could have notified SSC

Source: Author’s own compilation based on WTO provisions.

4. Analysis of Current Agriculture-Related Safeguard Instruments from the Perspective of Development Policy

Since the establishment of the WTO, agriculture has been included in GATT rules. Therefore, the safeguard instruments for goods also apply to agricultural products (only the peace clause has been exempted until the end of 2003.) Concerning safeguards in agriculture, only the so-called special safeguard clause (SSC) under AoA Article 5 was added. From the viewpoint of development policy, the protection of food security and small farm production are the central reasons for establishing effective WTO safeguard instruments in agriculture. Though the protection of food security is embodied in the preamble and Annex II of the AoA and as such is formally acknowledged as a concern worth protecting, it remained empty talk as no related rules have been established.

The following analysis illustrates deficits in development policy relating to the design of existing safeguard instruments. In view of the import surges that can be observed in developing countries and the continuation of dumping by developed countries, from the perspective of food security the establishment of additional safeguards in the framework of the AoA is urgently needed.

a. Antidumping Measures

The basis of the antidumping agreement and GATT Art. VI is the following definition of dumping:

· Dumping exists if products are sold in an importing country at prices below the normal selling prices in the exporting country. 

· If normal selling prices cannot be determined, the second definition of dumping will be applied, i.e. if the selling price in the importing country is below the production costs in the exporting country plus a reasonable amount for administration, marketing and overhead costs as well as profits. (Anti-Dumping-Agreement, Art. 2.2.)

It can be assumed that the latter definition applies to agriculture, as this sector is distorted due to market interventions by the government, and „normal“ selling prices, i.e. the prices that could be achieved under free market conditions, can hardly be determined.

If the government causes dumping by supporting agricultural production or exports of agricultural products with subsidies, the importing country can take recourse to the Agreement on Subsidies and Countervailing Measures (ASCM; see also b.) But if companies cause dumping, the Antidumping Agreement will be applied. The logic behind the imposition of antidumping duties is that producers that are in fact able to compete should not be driven out of the market. Another reason is to prevent companies from gaining a dominant market position by dumping.

The utilisation of antidumping rules correlates closely with the openness of the economy. Establishing antidumping legislation is an effective approach for developing countries to protect themselves from increased import competition and to comply with WTO disciplines at the same time. The World Bank supported some developing countries in doing so. The precondition for the application of antidumping measures is a national antidumping legislation consistent with WTO rules. Since 1995, more than 50 developing countries have established such legislation, which means that approximately half of all developing countries do not have access to this instrument. But despite their application of antidumping measures, developing countries continue to be the main victims of those measures. 66% of all 1229 antidumping cases initiated within the first five years (1995-99) targeted developing countries.

An OECD study on antidumping cases in Australia, Canada, the EU, and the US found that 90% of all imports classified as unfair in regard to antidumping rules would have been classified as fair in the national framework of their competition rules.
 Related literature recommends a revision of the antidumping agreement and the provision of other instruments such as stricter national competition regulations. Developing countries have supported stricter disciplines and improved special and different treatment provisions during the present WTO negotiations.

The WTO provisions provide for the conditions and manner or scope of the countervailing measure for each safeguard instrument. The benefits and disadvantages of each instrument will be explained in detail below.

Benefits of Applying Antidumping Measures from the Development Policy Perspective 

· Antidumping measures are applied according to the principle that the party who causes damage must bear the cost; this means that they are only applied to those imports of products by companies that have already been classified as dumping causing material injury.
 

· Using the instrument of antidumping measures, developing countries can treat imports from OECD countries in a different manner than imports from developing countries. Thus, trade within the South would not be harmed.

· Antidumping measures are unilateral measures. GATT or WTO rules do not require compensation or new negotiations.

· Of all remedies in the trade sector, antidumping measures are the easiest to apply politically.

Shortcomings of Applying Antidumping Measures Application from the Development Policy Perspective

· The importing country carries the burden of proof that there is a causal connection between dumped imports and the material injury occurred. Due to limited administrative capacities and related expertise, this causal connection is difficult to prove.

· Initiating and proving a case of antidumping is very expensive, and developing countries lack sufficient financial resources. In most cases, the threat of antidumping action is enough to achieve a diversion of imports.

· The application of antidumping measures requires member countries to have related national legislation in place, and most developing countries still do not have such legislation.

b. Countervailing Measures According to ASCM

GATT Art. XVI and the Agreement on Subsidies and Countervailing Measures provide for countervailing measures against dumping caused by government subsidies. Many of the benefits and shortcomings are similar to those of antidumping measures.

Benefits of Applying Countervailing Measures from the Development Policy Perspective

· Countervailing measures are applied according to the principle that the party who causes damage must bear the cost; this means they are applied only to those imports of products that have already been classified as subsidised and causing serious injury.

· Using the instrument of countervailing measures, developing countries can treat imports from OECD countries in a different manner than imports from developing countries. Thus trade within the South would not be harmed.

· The targeted measure imposed on the party that caused the damage puts pressure on that party to stop the subsidy in order to limit the economic disadvantages resulting from the countervailing measure.

Shortcomings of Applying Countervailing Measures from the Development Policy Perspective

· The importing country carries the burden of proof that there is a causal connection between the subsidy and the serious injury. Due to limited administrative capacities and related expertise, this causal connection is difficult to prove.

· The initiation and defence of a dispute settlement procedure incurs high expenses, and developing countries, especially the poorest amongst them, lack sufficient financial resources.
In view of the still-high subsidy levels in OECD countries, in agriculture negotiations some developing countries are calling for special and different treatment in regard to the application of countervailing measures. As long as developed countries continue to use trade-distorting subsidies to support their agricultural sectors, importing developing countries should only be required to prove that the product in question has been subsidised before imposing countervailing duties.
 So far developed countries have not made any concessions concerning this issue.

c. Understanding on Safeguard Measures

· Safeguard measures have been laid down in the Understanding on Safeguard Measures and in GATT Art. XIX. They are not covered by the peace clause (AoA Art. 13) and therefore they have already been applicable since 1995. However, so far all safeguard measures have been found inconsistent with the WTO by WTO dispute settlement bodies and the Appellate Body! Using applicable rules, the threshold has been set quite high (confirmed by dispute settlement bodies and the Appellate Body) to ensure that they are really only used as emergency measures. The following requirements must be met to apply a safeguard measure:

· It must result from an “unexpected development”.

· The product is imported in “such excessive quantities” and under such conditions.

· The imported products cause or threaten to cause serious injury.

Year
Number of Cases

1995
2

1996
5

1997
3

1998
10

1999
15

2000
26

2001
53

2002
132

In 2002, 132 investigations concerning safeguard measures had been initiated, 7 cases, i.e. 5.3%, concerning the sector food/agriculture. The dramatic increase in 2002 apparently resulted from the situation in the steel sector (104 investigations).

Shortcomings of Applying Safeguard Measures from the Development Policy Perspective

· Developing countries have hardly ever used these safeguard measures. They do not have sufficient resources and institutional and legal capacities to prove serious injury.

· The agreement requires the importing country to pay compensations for using safeguard measures; otherwise the exporting country can take countermeasures.

· Using safeguard measures requires that member countries have a related legislation in place, which is not the case in many developing countries.

d. The Special Safeguard Clause (SSC) According to AoA Art. 5

AoA Art. 5 is an exception to the normal rule in Art. 4 that prohibits the application of border measures other than bound tariffs. It reflects concerns that the elimination of non-tariff trade barriers such as quota restrictions will cause import surges that would harm domestic production and force down prices. The use of bound tariffs was not considered sufficient. Thus, the establishment of the special safeguard clause is an acknowledgement of the inadequacy of the safeguard measures under the GATT. The special safeguard clause is not available to all WTO members. Only those countries that altered their quantitative restrictions into duties for their agricultural products could notify the SSC and consequently apply it. This applies to all OECD member countries, but only to very few developing countries. Additional duties can be imposed to prevent market distortions if imports of a certain product exceed a certain volume trigger
 or if imports are below a certain price trigger.

Benefits of Applying the SSC from a Development Policy Perspective

· No proof of a serious injury or a causal connection between dumped imports and injury is required. Developing countries can more easily determine whether a certain quantity of imports has been exceeded or whether the prices for imports have fallen below a certain minimum.

· The SSC is an instrument that facilitates quick and temporary protection against harmful import surges.

Shortcomings of Applying the SSC from a Development Policy Perspective

· The trigger mechanisms for applying the SSC are complex. The trigger volume is based on the imports of the past three years, the imported share of domestic demand, and the changes of the demand volume in absolute values for the year in question, for which data is available. The price trigger is defined as the average unit value (CIF price) valid during 1986-88 in domestic currency. In this case, the additional tariff does not balance the entire price drop. During 1995-99, only Costa Rica used the SSC.

· Only few developing countries can use the SSC (14% of all developing countries in contrast to 100% of the OECD countries.)

· The SSC “punishes” all imports in the same way, whether or not they are based on unfair conditions such as dumping.

· As the SSC can be applied only temporarily, it provides no long-term protection against dumped imports. Furthermore, it does not take into account the structural nature of the problem and the causes of dumping.

5. Conclusions and Final Remarks

What all listed safeguard instruments have in common is that they are not available to all developing countries, no matter whether they are or would be practical or effective in protecting food security and small farming production. In any case, the understanding on safeguard measures with its extremely high barriers when it comes to application is not practical and effective. The same might apply to the ASCM, though developing countries have only really been able to apply the rules of the ASCM and the Antidumping Agreement since the expiration of the peace clause. The fact is: To date, no instrument now provides all developing countries with a rule that is easy to implement on the administrative level to protect food security and small farming production.

So far, the WTO has not provided a procedure to eliminate dumping in agriculture. The reasons of dumping must be thoroughly investigated, and dumping must be progressively eliminated. As long as developed countries continue to use trade-distorting subsidies and do not agree to limits and compensations, the call of developing countries for special countervailing measures must be regarded as legitimate.

Developing countries have repeatedly demanded the inclusion of a safeguard clause in special and different treatment provisions. It must be applicable to all developing countries and to all agricultural products. Additional tariffs and quota restrictions should be allowed as protective measures. Their application will be limited to one year after coming into force, but an extension is possible. Compensations will be excluded.
 Furthermore, basic foodstuffs should be totally exempted from reduction commitments. And developing countries that initially set their bound tariffs too low should receive permission to raise those tariffs later.

The establishment of these new safeguard instruments must not be achieved by eliminating the basic and key safeguard instrument, the common tariff protection. The Derbez text and the non-paper of the EU Commission published on September 2, 2003 revealed broad-based and dramatic requirements in regard to market access for developing countries. But the new safeguard instruments can only be applied effectively if they are combined with a real special and different treatment for developing countries in regard to the common tariff reduction formula approach. This can only be ensured by providing for as much flexibility as possible in the framework of the Uruguay formula.

To enable real protection of food security and small farming production in the South, the Commission of the European Union must take back its present market access requirements for developing countries and actively support effective safeguard instruments.

Marita Wiggerthale
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